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QUESTION PRESENTED FOR FURTHER REVIEW 

 

I. Whether the Court of Appeals erroneously concluded that 

Plaintiffs/Appellants ("TSB") Petition met minimal notice pleading 

requirements concerning its takings claim. 
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  STATEMENT RESISTING FURTHER REVIEW  

 Defendant/Appellee City of Iowa City (the "City") seeks further 

review of the Court of Appeals' conclusion that TSB's Petition in this 

action met notice pleading requirements contrary to the conclusions of 

the trial court.  The City argues that the Court of Appeals' ruling is in 

conflict with prior court rulings regarding notice pleading.  TSB 

contends that the Court of Appeals' ruling is consistent with this Court's 

prior rulings regarding same and therefore the City's Application for 

Further Review should be denied.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 6  

BRIEF IN SUPPORT OF TSB'S RESISTANCE TO THE CITY'S 
APPLICATION FOR FURTHER REVIEW 

 
I. THE COURT OF APPEALS PROPERLY CONCLUDED THAT TSB'S 
 PETITION MET MINIMAL NOTICE PLEADING REQUIREMENTS 
 
 The Court of Appeals concluded that TSB's Petition in 

CVCV075457 met minimal notice pleading requirements regarding its 

takings claim and reversed the trial court's conclusion to the contrary.  

TSB Holdings, L.L.C. v. City of Iowa City, 2017 WL 4570511, at 10 (Iowa 

App., 2017).  The City seeks further review of the Court of Appeals 

ruling.  In its effort to obtain further review the City accuses TSB of not 

"prosecuting" its takings claim until after the trial court granted the 

City's Motion for Summary Judgment concerning the validity of 

Ordinance 13-4518.  See City's Application at 5 ("Therefore, notice 

pleading should not give a litigant the freedom to revive a claim it chose 

not to prosecute throughout years of active litigation based on a vague 

illusion in its petition after the case is disposed of on summary 

judgment (emphasis in original)).  The City also attempts to characterize 

TSB's petitions as seeking only to invalidate Ordinance 13-4518 and 

that therefore TSB's petitions did not put the City on notice of a 

potential damage claim related to the passage of Ordinance 13-4518.  Id. 

at 8-11.  As discussed below the City was well aware of a possible 
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takings claim in advance of the trial court's summary judgment ruling 

and therefore the Court of Appeals correctly concluded that TSB's 

Petition met notice pleading requirements.    

 The starting point is TSB's Petition.  As noted by the Court of 

Appeals TSB's Petition in CVCV075457 alleged that the passage of 

Ordinance 13-4518 would result in an unconstitutional taking of its 

property.  App. 162 (Petition).  Iowa is a notice pleading state.  See  Am. 

Family Mut. Ins. Co. v. Allied Mut. Ins. Co., 562 N.W.2d 159, 163 (Iowa 

1997). Under notice pleading, a party is not required to plead or identify 

specific legal theories of recovery or even allege ultimate facts 

supporting a claim.  Id.  A petition need only give a defendant "fair 

notice of a claim asserted so a defendant can adequately respond."  Id.  A 

pleader need not even identify specific legal theories in a petition.  

Cemen Tech. v. Three D. Indus., LLC, 753 N.W.2d 1, 12 (Iowa 2008) (citing 

Roush v. Mahaska State Bank, 605 N.W.2d 6, 10 (Iowa 2000)).  A 

pleading is sufficient if it apprises of the incident out of which a claim 

arises and the mere general nature of the action.  Rieff v. Evans, 630 

N.W.2d 278, 292 (Iowa 2001).  In addition to alleging that the passing of 

ordinance 13-4518 would result in an unconstitutional taking of its 

property, TSB's Petition contains a prayer for general equitable relief.  
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App. 162 ("Plaintiff prays that [sic] for such further relief as the court 

deems just and equitable in the premises.").  Such a prayer is liberally 

construed and will often justify granting relief in addition to the relief 

contained in the specific prayer, provided it fairly conforms to the case 

made by the petition and the evidence.  Lee v. State, 844 N.W.2d 668, 

679 (Iowa 2014). 

 The issue before the trial court, and the Court of Appeals, was 

whether TSB's Petition provided the City notice of the incident giving 

rise to its takings claim and the general nature thereof.  In this regard  

American Family is instructive.  In American Family, American Family 

Insurance brought a declaratory judgment action for indemnity against 

Allied Insurance Company for payments made in connection with 

settling a claim.  American Family, 562 N.W.2d at 159.  Allied moved for 

and obtained summary judgment on American Family's contribution 

claim based on American Family's pleading only an indemnity claim and 

its failure to plead a claim for contribution.  Id. at 163.  The Supreme 

Court reversed the district court's grant of summary judgment and 

concluded that American Family's petition met notice pleading 

requirements concerning its contribution claim. Id. The Court stated 

that a petition gives fair notice if it informs the defendant of the incident 
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giving rise to the claim and the claim's general nature.  Id  (Citations 

omitted). 

 The American Family Court held that a petition met notice 

pleading requirements for a contribution claim even though the term 

"contribution" did not appear in the petition.  American Family, 562 

N.W.2d at 163.  If there was no separate contribution claim in American 

Family's petition there could not be a separate claim for damages 

related thereto.  If the petition in American Family met notice pleading 

requirements when the cause of action was not even identified, TSB's 

Petition meets notice pleading requirements.  TSB's Petition, which 

pleads the zoning and calls the rezoning an unconstitutional taking of 

TSB's property, puts the City on notice of the facts giving rise to the 

claim and its general nature.  See Rick v. Boegel, 205 N.W.2d 713, 715 

(Iowa 1973) ("When the Petition is not attacked until after the answer, 

the Petition will be liberally construed in favor of Plaintiff so as to 

effectuate justice, and pleader will be given advantage of every 

reasonable intendment (citations omitted")).  Given the allegations in 

TSB's Petition, the request for general equitable relief, the applicable 

liberal pleading rules and the American Family and Lee holdings, the 

Court of Appeals properly concluded that the trial court erred in 
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concluding that TSB's Petition did not meet notice pleading 

requirements. 

 The City seeks to distinguish American Family and Lee by 

asserting they were "active" cases; TSB's claim was not "active," the 

argument goes, because TSB never "pursued" its takings claim until 

after summary judgment when it filed its Motion to Enlarge.  See City's 

Application at 13 ("TSB took no action on its alleged taking claim until 

after the district court filed its summary judgment ruling.  The cases 

cited by the court of appeals [American Family and Lee] contemplate 

that a claim was litigated while the case was active" (emphasis in 

original)); Id. at 9, 10 ("TSB could identify no portion of the record 

identifying the issue of damages during litigation other than in their 

(sic) Rule 1.904(2) Motion." (emphasis in original)).  The City's 

argument is without merit.  Any suggestion that TSB's takings claim 

came to light only after the trial court's ruling on summary judgment is 

incorrect.  At the hearing on both TSB's and the City's Motion, TSB 

repeatedly stated that regardless of the outcome on the validity of 

Ordinance 13-4518 TSB's takings claim still remained for trial.  App. 201 

(Counsel for TSB: "There is--We're going to have a trial on the takings 

claim, no matter what, even if the City's motion is granted"); 208 
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(same); Id. 213 (Counsel for the City: "We disagree that they have 

actually alleged a takings claim..."); Id. 215 (TSB's counsel quoting the 

taking allegation in TSB's Petition).  Long before summary judgment 

became an issue there were a number of documents in the record before 

the trial court showing that the City was aware of a potential damage 

claim related to the passage of Ordinance 13-4518.  See Exhibit A 

attached to Plaintiffs’ Motion to Enlarge, Modify or Amend (September 

19, 2012 letter to the City) ("[i]f the property is downzoned, it will 

result in a substantial decrease in value of the property, and likely a 

claim for damages against the City.");1 App. 76 ("Greenwood-Hektoen 

said a takings claims is defensible with what's proposed because they 

still have economically viable uses of the property...); Return of Writ and 

Verification of Record in CVCV075457 at 84 (Barkalow letter 

mentioning regulatory taking); Id. at 180 (Larson letter to council) 

                                                 
1 TSB acknowledges that the Court of Appeals erroneously attributes 
this language to TSB's Petition.  This letter comes from an attachment to 
the City's own Motion for Summary Judgment.  The City suggests this 
"mistake" is outcome-dispositive.  TSB suggests the Court of Appeals 
ruling would be no different had it correctly identified the genesis of 
this language.  The point of this letter and the cites that follow is to show 
that the City was aware of a possible takings claim even before TSB filed 
its lawsuits against the City.  The Court of Appeals so noted when it held 
that "the City had notice of such a claim and has never contended 
otherwise..."  TSB Holdings, L.L.C. , 2017 WL 4570511, at 10. 
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("Finally, if the proposed Ordinance is approved and goes into effect, my 

clients will have a very strong case for inverse condemnation"). 

 The City suggests that the trial court dismissed TSB's takings 

claim was because it was "raised" after the ruling on summary judgment 

when the case was "inactive."  See City's Application at 7 ("The district 

court correctly held notice pleading did not provide TSB the freedom to 

change the nature of its action after summary judgment was decided 

against it").  This argument is false.  In its ruling the trial court itself 

noted that TSB alleged that Ordinance 13-4518 would result in an 

unconstitutional taking.  App. 170 (ruling).  The trial court nevertheless 

granted dismissal of "all claims pled," a line adopted from the City's 

proposed ruling.  Id. at 181.  TSB filed its Motion to Enlarge to seek 

clarification as to whether the trial court intended to dismiss TSB's 

takings claim based on its adoption of the City's "all claims pled" 

language.  As a part of its Motion TSB brought the above-mentioned 

documents, already in the record, to the trial court's attention.  App. 

166, 167 (TSB Motion to Enlarge); See TSB's July 1, 2015 Reply.  In 

ruling on TSB's Motion to Enlarge the trial court acknowledged that 

TSB's petition mentioned an unconstitutional taking but nevertheless 

concluded that TSB's Petition failed to meet notice pleading 
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requirements because it "did not clearly state any separate takings 

claim or claim for damages."  App. 184.  The basis of the trial court's 

dismissal was TSB's failure to use the word "damages" in its petition 

and not because TSB raised any arguments after the trial court ruled 

favorably on the City's Motion for Summary Judgment.  To use the City's 

terms, TSB's takings claim was "active" at the time the trial court ruled 

on the City's Motion for Summary Judgment.   The Court of Appeals held, 

based on American Family and Lee, that the failure to specifically 

mention damages was not fatal to TSB's takings claim.  American Family 

and Lee are on point and the Court of Appeals reliance on them was 

appropriate. 

 Next, the City repeats its arguments about the contents of TSB's 

Petitions and how they focus primarily on invalidating Ordinance 

134518.  See City's Application at 8-11.  Just because TSB's Petitions 

made reference to the illegality of Ordinance 13-4518 and sought to 

invalidate it does not mean that TSB was willing to forgo the 

opportunity to recover damages by agreeing with the City to attempt to 

determine the validity of Ordinance 13-4518.  Even if Ordinance 13-

4518 was validly enacted it may nevertheless result in a taking entitling 

TSB to compensation.  See Hunziker v. State, 519 N.W.2d 367, 372 (Iowa 
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1994) (Snell, J. dissenting); Fitzgarrald v. City of Iowa City, 492 N.W.2d 

659, 665 (Iowa 1992) (stating that the frustration of investment-backed 

expectations by a zoning ordinance may constitute a taking for which 

compensation is due).  Had TSB prevailed in invalidating the ordinance 

the takings claim would be moot.2 The City is aware that the typical 

remedy for a taking is damages.  Moreover, as outlined above and found 

by the Court of Appeals, the City had been aware of possible damage to 

the property resulting from the imposition of Ordinance 13-4518. 

 Finally, the City makes a litany of new complaints about how it 

would have proceeded differently had it realized TSB brought a takings 

claim, how neither TSB nor the City engaged in discovery, designated 

experts, how TSB sought summary judgment and not partial summary 

judgment, how TSB stated in a pleading that there exist no genuine 

issues of material fact for trial, how the trial court recognized that TSB 

and the City agreed to continue the original trial date so the Court could 

determine whether the matter could be disposed of on summary 

judgment, and complains about trial by ambush.  See City's Application 

                                                 
2 This is exactly what happened in Kempf v. City of Iowa City, 403 N.W.2d 
393 (Iowa 1987) the genesis of this litigation, where the Court held the 
downzoning to be a taking of parts of the property but invalidated it 
thereto rather than award damages. 
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at 11-14.  All of these "points" are irrelevant to the issue of whether 

TSB's Petition met notice pleading requirements.  The Court of Appeals 

concluded that the allegation about an unconstitutional taking was 

sufficient to put the City on notice of the facts giving rise to TSB's 

takings claim.  TSB Holdings, L.L.C. , 2017 WL 4570511, at 10.   The Court 

of Appeals did not think it necessary to specifically request damages to 

raise such a claim as the trial court did.  The Court of Appeals further 

buttressed its conclusion by pointing out that the City only attacked 

TSB's pleading and never denied having notice of such a claim.  Id.  It is 

only now, for the first time in its Application, that the City claims it 

would have pursued a different litigation strategy.  The City will have 

the opportunity to pursue such strategy at the trial of TSB's takings 

claim.  The City has not been prejudiced at all. 

II. SUMMARY 

 The primary purpose of pleading rules is to provide notice and 

facilitate a fair and just decision on the merits of a case.  Estate of Kuhns 

v. Marco, 620 N.W.2d 488, 491 (Iowa 2000).  Pleading rules do not exist 

to allow a mistake in the pleading to determine the outcome of a case.  

Id. (citing Conley v. Gibson, 355 U.S. 41, 48 (1957) (relation back case).  

The policy of Iowa is to allow a determination of controversies on the 
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merits.   Jack v. P and A Farms, Ltd., 822 N.W.2d 511, 519 (Iowa 2012).  

TSB's Petition met minimal notice pleading requirements and the Court 

of Appeals properly so concluded.  The City's Application for Further 

Review raises no novel proposition of Iowa law nor does the Court of 

Appeals' ruling run contrary to any law established by this Court.  The 

City's Application for Further Review should therefore be denied. 

III. CONCLUSION 

 TSB asks that this Court deny the City's Application for Further 

Review in its entirety. 

REQUEST FOR ORAL ARGUMENT 

 Notice is hereby given that Appellant requests oral argument 

on this matter. 

 Respectfully submitted, 

ELDERKIN & PIRNIE, P.L.C. 

By: /s/ James W. Affeldt    

James W. Affeldt        AT0000444 

316 2nd Street SE, Suite 124  

P.O. Box 1968 

Cedar Rapids, IA 52406-1968 

Telephone: (319) 362-2137 

Facsimile: (319) 362-1640 

Email: jaffeldt@elderkinpirnie.com  
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By: /s/ Charles A. Meardon    
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Facsimile:  (319) 338-7250 
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 I certify that the actual cost of reproducing the necessary copies of 

Plaintiff-Appellant’s Resistance to Application for Further Review 

consisting of 19 pages was in the sum of $0.00.   

 

/s/ Charles A. Meardon  

     Charles A. Meardon       AT0005332 
     Email: chuckm@meardonlaw.com  
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CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMITATION, 

TYPEFACE REQUIREMENTS,  

AND TYPE-STYLE REQUIREMENTS 

1. This brief complies with the type-volume limitation of Iowa 

R. App. P. 6.1103(4) because this brief contains 2,466 words, excluding 

the parts of the brief exempted by Iowa R. App. P. 6.1103(4)(a).  

2. This brief complies with the typeface requirements of Iowa. 

R. App. P. 6.903(1)(e) and the type-style requirements of Iowa R. App. P. 

6.903(1)(f) because this brief has been prepared in a proportionally 

spaced typeface using Microsoft Word in size 14 Font Cambria. 

Dated this 10th day of November, 2017. 

/s/ Charles A. Meardon  

     Charles A. Meardon       AT0005332 
     Email: chuckm@meardonlaw.com  
     122 South Linn Street 
     Iowa City, IA  52240-1830 
     Phone: 319/338-9222 
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     TSB HOLDINGS, L.L.C. and  
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